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KISA OZET
YENI BOYUTLARIYLA CEZA HUKUKUNDA ERTELEME

Ali Riza Tongiir

Bu calismanin  konusu, ceza yargilamasimin farkh
asamalarindaki erteleme tiirleridir. Amag, aym1 zamanda iyi birer ceza
politikas1 arac1 da olan bu kurumlarin, karsilastirmali hukuk ve ulusal
hukukumuzdaki yapis, uygulama yontemleri ve sonuclarim
arastirmaktir.

Ceza yargilamasmin farklh asamalarinda erteleme, en genis
anlamuyla; sug¢ faili hakkinda kamu davasimin ac¢ilmasmin, durusma
yapilmasinin, mahkimiyet hiikmii verilmesinin veya mahkiimiyet hiikmii
aciklanmigsa infazinin, belirlenen denetim siiresi icinde gosterecegi iyi hale
bagh olarak ertelenmesini veya hiikiimliiliiiin gerceklesmemis ya da
cezasimnin infaz edilmis sayllmasi sonucunu meydana getirmesidir. Yapilan
bu tamm, kosul ve uygulanma yontemleri birbirlerinden farkli olmakla
birlikte, sonu¢ olarak her biri erteleme tiirii olan, “kamu davasmn
acilmasimin  ertelenmesi”’, “‘durusmanin  ertelenmesi”’, “hiikmiin
aciklanmasmin ertelenmesi/ geri birakilmasi” ve “cezanmn ertelenmesi’’
kurumlarim kapsar.

Amilan bu yapilanmalar, XIX. Yiizyll sonuna kadar, en iyi
yaptirim bicimi olduguna inamlan hapis cezasmin, suclularin islahinda,
samldi1 kadar etkili olmadigimin anlagilmasi ile ortaya cikan alternatif
arayislarm sonucu olarak gelismislerdir. Bu dogrultuda ozellikle, basit
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suclar nedeniyle hiikmedilen kisa siireli sayilabilecek hapis cezalarmnn,
faili 1slah etmedigi aksine, daha nitelikli suclar isleyen miikerrir ve
damgalanmus bir suclu haline getirdiginin anlagilmasi uzun siirmemistir.

Yargilamanin farkh asamalarindaki erteleme kurumlari, ilk
defa kasith bir suc isleyen ve kisa siireli hapis cezasina carptirilan
sabikasiz kisilerin, hapishanelerin “su¢ okulu” olarak da adlandirilan
olumsuz ortamindan uzak tutulmasi, devletin infaz kiilfetinden ve
mahkemelerin is yogunlugundan kurtarilmasi amaclarimin
gerceklestirilmesinin yam sira, cezanin genel ve 6zel 6nleme amaclarim da
gerceklestirebilecek iyi birer ceza politikasi araaidirlar. Ayrica bu
kurumlar, yapilarinda var olan ‘“onarici adalet” anlayisi sonucu, ceza
hukukunda samk Kkarsismda ihmal edilen magdurun tekrar
hatirlanmasmm1 ve su¢ nedeniyle olusan zararlarimin giderilmesini
saglayarak, toplum barisina katkida bulunan yapilanmalardir.

Anglo-Amerikan Hukuk Sistemi kaynakh olan, kamu
davasimin  acilmasinin  ertelenmesi ve hiikmiin agllanmasim  geri
birakilmasi kurumlari, ceza muhakemesi hukuku icinde yer alirken; Kita
Avrupas1 Hukuk Sistemi kaynakh olan cezanin ertelenmesi kurumu, bir
ceza hukuku yapilanmasidir. Bu kurumlar, kosullari, nitelikleri,
uygulanma sekilleri ve sonuclari yoniinden farkhlik gosterirler. Kamu
davasimn agilmasinin ertelenmesine, hem idari hem de yargisal 6zellikleri
yapisinda barindiran savceillk makami, sorusturma asamasinda karar
verirken; hiikmiin aciklanmasimnin geri birakilmast ve cezanin
ertelenmesine, tamamiyla yargisal nitelikli mahkemeler tarafindan
kovusturma asamasi sonunda karar verilir.

Doktrinde ertelemenin, ceza hukukunun yaptirnmlar sistemi
icinde, cezalarin ve emniyet tedbirlerinin yam sira, iigiincii bir iz oldugu
da savunulmaktadir. Yargilama disina ¢ikarma (diversion) yontemlerinin
yan1 sira, kamusal cezalarm da bir kisim ozelliklerini tasiyan
yargilamanin farkh asamalarindaki erteme tiirlerinden, cezamn
ertelenmesi kurumuna, Tiirk Ceza Hukuku yabana degildir. Amlan
kurum, Miilga 765 sayii Tiirk Ceza Kanunu’nun yiiriirliige girdigi
tarihten bu yana hukukumuzda uygulanmaktadir. Ne var ki, kamu
davasimin  agilmasimin  ertelenmesi ve hiikmiin aciklanmasinin  geri
birakilmasi icin aym seyi soyleyebilmek miimkiin degildir. Yirminci
Yiizyln ortalarinda, Kita Avrupasi Hukuk Sistemine yerlesen bu
kurumlar, ulusal mevzuatimizda ilk kez, 2005 yilmn ortalarinda Cocuk
Koruma Kanunu ile yer bulabilmistir. Yargilamanm farkh
agsamalarindaki erteleme kurumlari ile birlikte es zamanh olarak getirilen
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ve amlan kurumlar icin son derece onem arz eden denetimli serbestlik
sistemi de ceza hukukumuz i¢in ayr1 bir kazanim olmustur.

Calisma, yargilamamin farkh asamalarindaki erteleme
tiirleri ve denetimli serbestlik sistemi bakimindan, mevzuatimzda
yasanan siiratli  gelismenin, uygulamaya beklenildigi olciide
yansiyamadigim1 ortaya koymustur. Topluma, magdura ve sug¢ failine
onemli kazammlar saglayabilecek ve mahkemelerin de is yogunlugunu
azaltabilecek olan bu kurumlarin, etkili bicimde kullanilabilmesi icin
gereken alt yapimin kurulmasi ve uygulayicilarin egitilmesi icin gayret
gosterilmesi gerektigi inancindayiz.

Anahtar Sozciikler : Cezamin Ertelenmesi, Kamu Davasmin Acilmasinin
Ertelenmesi, Hiikmiin Ac¢iklanmasinin Geri
Birakilmasi, Onaric1 Adalet, Denetimli Serbestlik.
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ABSTRACT
NEW ASPECTS OF DEFERMENT IN CRIMINAL LAW

Ali Riza Tongiir

This study is about different types of deferment at different
stages of criminal proceedings. The objective is to investigate, in view of
comparative law and Turkey’s national legislation, the structure,
implementation and consequences of deferment, which offers an effective
tool of criminal policy.

In its broadest sense, deferment at different stages of
criminal proceedings is suspending the filing of a criminal case against the
perpetrator, postponing trial, suspending the sentence, or if sentence has
already been passed, suspending the execution of that sentence, deeming
that no conviction has been entered or deeming that the sentence has been
served, provided that the perpetrator demonstrates good conduct during
the specified probation period. This definition covers  ‘“stay of
proceedings” (suspension of the filing of a criminal case), “postponement
of trial”, ‘“deferment of judgment/”’ and ‘“deferment of sentence”.
Although they involve different conditions and implementation methods,
all of these are eventually mechanisms of deferment.

These mechanisms resulted from efforts to find alternatives
to imprisonment, which was regarded as the best sanction until the end of
the 19" century but was eventually seen not to be as effective as thought in
terms of reforming criminals. In this context, it didn’t take long to
recognize that especially relatively short prison sentences imposed for
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minor offenses did not reform the perpetrators, and even turned them into
recidivists and labeled criminals who commit more aggravated crimes.

Deferment at different stages of criminal proceedings aims
to keep away persons with a clean criminal record who have committed
their first intentional crime and were sentenced to short prison terms from
the unfavorable environment of prisons, which are also known as “schools
for crime”, to relieve the state of the burden of execution, and to reduce
the caseload of courts. Deferment also is a good criminal policy tool that
can serve the general and specific preventive objectives of punishment. As
a result of the “restorative justice” that is inherent in them, deferment
mechanisms also contribute to social peace by re-focusing on the victim,
who has usually been neglected in criminal law vis-a-vis the defendant,
and by ensuring the recovery of the losses arising from the crime.

Stay of proceedings and deferment of judgment have their
origins in the Anglo-American legal system, and are part of criminal
procedure law. On the other hand, suspension of sentence has its origins in
the legal system of Continental Europe, and is part of criminal law. These
mechanisms differ from each other in terms of their conditions, properties,
implementation methods and consequences. Stay of proceedings is decided
during the investigation stage, and by the prosecutor, who possesses both
administrative and judicial qualities. Deferment of judgment and
suspension of sentence, on the other hand, are decided after the
investigation stage, and by courts, who have a purely judicial nature.

There are studies in the literature claiming that deferment is
a third track within the system of criminal sanctions, alongside
punishment and security measures. In addition to diversion mechanisms,
suspension of sentence (which is one type of deferment at different stages
of criminal proceedings, and shares some features with public
punishment) is not unknown in Turkish criminal law. This mechanism has
been part of the Turkish legal system since the enactment of the Turkish
Criminal Code No. 765 (annulled). However, this is not the case for Stay of
proceedings and deferment of judgment. These concepts were introduced
into the legal system of Continental Europe in the middle of the 20
century, and for the first time appeared in Turkish legislation in the
middle of 2005, with the enactment of the Law on the Protection of
Children. Another major improvement in Turkish criminal law was the
mechanism known as “probation”, which was introduced simultaneously
with, and is of special importance for, the above-mentioned types of
deferment at different stages of criminal proceedings.

This study has shown that implementation has failed to keep
pace with the rapid development in legislation on different types of
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deferment at different stages of criminal proceedings and the probation
system. These mechanisms can make significant contributions to society,
to victims and to perpetrators and can reduce the caseload of courts, and
we believe that efforts should be made to set up the framework required
for their effective use and to train enforcers.

Keywords: Suspension of Sentence, Suspension of the Filing of a
Criminal Case / Stay of Proceedings, Deferment of
Judgment, Restorative Justice, Probation.
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