OZET

Fikri miilkiyet haklar1 mabhiyetleri itibariyle hak sahibine mutlak ve
inhisari yetkiler tanimaktadir. Rekabet hukuku ise rekabet ortaminin tesisi
ve siirdiiriilebilmesi bakimindan kartellesmeyi ve tekellesmeyi Onleyici
birtakim emredici kurallar diizenlemektedir. Fikri miilkiyet hakkinin
kullannmi asamasinda hakkin tekelci niteliginin rekabet hukukunu
olumsuz etkiledigi ve iki sahanin ¢atisma noktasinin esasen fikri miilkiyet
hakkinin kullanilmasi asamasinda meydana geldigi tespit edilmektedir.
Fikri miilkiyet hakkimin kullanilmasindan kasit ise iiretim, ithalat ve
hukuki isleme konu edilmesi siiregleridir. Bu baglamda konusunu fikri
miilkiyet haklarmin olusturdugu esasl unsurlar1 kanunda diizenlenmeyen
sui generis nitelige sahip lisans soOzlesmesi ise taraflarin serbest
iradelerince kurulan nispi nitelige haiz bir hukuki islemdir. Patent lisans
sozlesmesi her ne kadar nispi nitelige haiz bir hukuki islem olsa da
dogurdu sonuglar bakimindan rekabet ortamindaki diger siijeleri
etkileyebilecektir. Nitekim patent lisans sozlesmesine eklenecek kayitlarin
rekabet hukuku denetimine tabi tutulmasi neticesinde rekabet hukukuna
aykirilik tespitinde bulunulmasi ile gegersizligi kabul edilebilecektir. Bu
baglamda fikri miilkiyet hakkinin kullanimmi konu eden lisans
sozlesmesine kimi zaman lisans alan kimi zaman lisans veren lehine
uygulamada siklikla getirilen bazi hiikiimlerin rekabet hukukuna 6zgi
unsurlar ile degerlendirilmesi gerekmektedir. Bununla birlikte her iki
sahanin c¢atistig1 noktalara iliskin dengenin saglanmasinda kilit rol
oynayan muafiyetler, zorunlu lisans sdzlesmesi ve beraberinde zorunlu
unsur doktrini karsimiza ¢ikmaktadir. Fikri miilkiyet hukuku kapsaminda
yer alan tiikenme ilkesi ile de rekabet hukukunun amacinin uyum arz ettigi
gozlenmektedir. Bu baglamda ¢alismamizin ilk boliimiinde fikri miilkiyet
hukuku ve lisans sézlesmesinin; ikinci boliimiinde rekabet hukukunun
genel olarak tanimlamalar1 yapildiktan sonra {i¢lincii boliimde; lisans
sozlesmesine getirilen bazi kayitlar, zorunlu unsur doktrini, zorunlu lisans
miessesesi ve tilkkenme ilkesi her iki hukuk sahasinin iliskisi kapsaminda
incelenmistir.
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ABSRACT

Intellectual property rights give absolute and exclusive powers to the right
holder in accordance with their nature. Competition law, on the other hand,
regulates some mandatory rules that prevent cartelization and
monopolization for the establishment and maintenance of the competitive
environment. It is stated that the monopolistic nature the intellectual
property right adversely affects the competition law and the conflict point
of the two fields mainly occurs at the stage of the use of the intellectual
property right. What is meant by the use of intellectual property right is the
processes of production, import and taking legal action. In this context, a
license agreement, which has a sui generis nature whose essential elements
are not regulated in the law and its subject is intellectual property rights, is
a legal transaction of a relative nature established by the free will of the
parties. Although the license agreement is a legal transaction of a relative
nature, it may constitute an anticompetitive action in terms of its
consequences. As a matter of fact, the clauses of the license agreement
may be deemed invalid if they are subject to competition law control and
if it is determined that they are in violation of competition law. Within this
context, some clauses that are frequently introduced in the license
agreement, sometimes in favor of the licensee and sometimes in favor of
the licensor, on the use of intellectual property rights should be evaluated
with elements specific to competition law. Nevertheless, it is encountered
the compulsory license agreement, which plays a key role in ensuring the
balance regarding the points where both fields conflict, together with the
compulsory element doctrine. It is observed that the exhaustion principle
within the scope of intellectual property law is compatible with the purpose
of competition law. Herein, in the first part of our study, intellectual
property law and license agreement are defined. The general definitions of
competition law are made in the second part. And finally in the third part;
Some of the clauses stated in the license agreement, the compulsory
element doctrine, the compulsory license institution and the principle of
exhaustion have been examined within the scope of the relationship
between these two fields of law.
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