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OZET
INSAN HAKLARI AVRUPA MAHKEMESI iCTIHATLARI ISIGINDA
TAKDIiR MARJI DOKTRINi

Egemen ESEN

Takdir marji  doktrininin, ilk olarak olaganiisti hal kapsaminda
yiikiimliiliiklerin askiya alinmasina iliskin insan Haklar1 Avrupa S6zlesmesi’nin 15.
maddesinin uygulamasinda ortaya ¢iktig1; ancak zamanla S6zlesme’de korunan hak
ve Ozgiirliikklerin geneline sirayet ettigi goriilmektedir. S6zlesme organlar tarafindan
ilk uygulandig1 andan itibaren; tanimi, mahiyeti ve kapsami iizerine ¢ok yonli
tartigmalar yasanan takdir marji doktrini, diger yorum araglariyla Dbirlikte

uygulanmaktadr.

Bu ¢alisma kapsaminda Insan Haklart Avrupa Mahkemesi’nin kullandig1
yorum araglart arasinda, taraf devletlerin yiikiimliilikleri ve egemenlik yetkileri
arasindaki hassas gerilimi ¢6zmek adina Onem arz eden takdir marji doktrini,
Mahkeme igtihatlar1 1s181nda incelenmistir. Takdir marj1 doktrini teorik boyutlariyla
irdelenerek, doktrinin kriterleri belirlenmeye c¢aligilmistir. Bu ¢ercevede ortak
siirlama ve giivence rejimi ongoriilen S6zlesme’nin 8-11. maddeleri ile Sozlesme’de
diizenlenen diger hak ve 6zgiirliikklerde takdir marj1 doktrini kriterlerinin yeknesak bir

bicimde uygulanma olanagi tartisma konusu yapilmistir.

Anahtar Sozcukler: Takdir Marji1 Doktrini, Takdir Yetkisi, Avrupa Konsensiisii,

Insan Haklar1 Avrupa Mahkemesi, insan Haklar1 Avrupa Sozlesmesi.
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ABSTRACT

THE MARGIN OF APPRECIATION DOCTRINE IN THE LIGHT OF CASE
LAWS OF THE EUROPEAN COURT OF HUMAN RIGHTS

Egemen ESEN

Margin of appreciation doctrine developed by the European Court of Human
Rights was firstly introduced in the context of Article 15 of the European Convention
on Human Rights, derogation in time of emergency. However, it was seen that the
doctrine became widespread on other the Convention’s provisions. The margin of
appreciation doctrine which has sophisticated debates on its definition, nature and
scope from the moment it was firstly used by Contracting bodies is being implemented
with other judicial interpretation tools.

In the scope of this study, the margin of appreciation doctrine which has
importance to solve delicate tension between obligations and power of sovereignty of
contracting states amongst other judicial interpretation tools used by the Court is being
examined in the light of case laws of the Court. Thus, there is a question of debate on
my study whether criterions of the doctrine have possibilities of uniform practice both
provisions that have common restriction and guarantee and the other provisions in the

context of the Convention.

Key Words: Margin of Appreciation Doctrine, Power of Discretion, European
Consensus, European Court of Human Rights, European Convention on Human
Rights.



