OZET

Tez ¢galigmamizin konusunu, Tiirk Medeni Kanunu’nda diizenlenen Bogsanma
davasinda Nafakalar olusturmaktadir. Bosanma davasinda nafakalar, Tiirk Medeni
Kanunu’nun 169. Maddesinde Gegici onlemler bashgi altinda Tedbir Nafakasi, 175.
Maddesinde Yoksulluk Nafakas: bashigi altinda  Yoksulluk Nafakasi ve 329.
Maddesinde, Soybagimin Hiikiimleri kisminda, Dava Hakk: bashg1 altinda Istirak

Nafakas1 diizenlenmistir.

Tirk Medeni Kanunu’nda diizenlemeye gore, Bosanma davalarinda, Tedbir
Nafakasi, Istirak Nafakas1 ve yoksulluk nafakasi diizenlenmistir. Kanunda, Bosanma
veya ayrilik davasi agildiginda, davanin devamu siiresince gerekli olan, 6zellikle
eslerin barinmasina, ge¢imine, eslerin mallarinin yonetimine ve ¢ocuklarm bakim ve
korunmasina iliskin gecici 6nlemleri alma seklinde olan Tedbir nafakasi, Bosanma
durumunda yoksulluga diisecek kusuru daha az olan tarafin ge¢imi igin siiresiz
olarak diger taraftan mali giicii oraninda isteyebilecegi Yoksulluk Nafakasi ve
cocuk adma, ¢ocuga fiilen bakan ana veya babanm isteyebilecegi Istirak nafakasi

diizenlenmistir.

Bosanma davasinda nafakalar , ahlaki ve sosyal diisiincelere dayanmakta
olup, evlilik birligi siiresi igerisinde esler arasinda gecerli olan dayamigma ve
yardimlagma yiikiimliiliigiiniin, evlilik birliginin sona ermesinden sonra da kismen

devam etmesi gerektiginden nafakalar Ongoriilmiistiir.

Yiiriirliikte olan 4721 Sayili Tiirk Medeni Kanunu ile esler arasinda “esitlik”
ilkesi benimsenmistir. Evlilik birligi ile ilgili tiim hiikiimler eslerin esitligi ilkesine
gore diizenlenmistir. Glincel diizenlemenin, 743 sayil1 eski Medeni Kanun’dan farki,
erkek olan esin birinci derecedeki bakim sorumlulugu sona ermis ve esitlik ilkesi
geregi  eslerin birbirlerine karst ve yine miisterek cocuklara karsi bakim

sorumlulugunda esit derece sorumlulugu esas1 benimsenmistir.

Bakim nafakasmin bir tiirli olan tedbir nafakasi, esler arasinda evlilik birligi
devam ederken ya da evlilik birliginin bosanma ile veyahut ayrilik davasi ile sona
ermesi halinde, ya da mutlak veya nisbi butlan ile evliligin gecersiz olmasi igin
acilan davada istenebilir. Evlilik birligini sona erdirmek i¢in agilan dava esnasinda,

esler arasinda evlilik birligi de hukuken devam etmekte ve evlilik birliginin



kurulmasi ile eslere yiiklenen yardimlagma yiikiimliiliigii de bunun neticesi olarak
devam etmektedir. Bosanma veya ayrilik davasinin agilmasiyla maddi ac¢idan zor
duruma diisecek olan es lehine, dava siirdiigli slirece, hakim tarafindan zorunlu
olarak hiikmedilen nafaka tiiri tedbir nafakasidir. Tedbir nafakasi, taraflarin
iradesinden tamamen ayr1 olarak, kanun maddesinde aranan sartlarin gergeklesmesi
ile dogan ve hakimin talep aramaksizin, resen zorunlu olarak hilkmetmesi gereken
bir alacaktir. . Eglerin evlilik birligi siiresi i¢indeki sorumluluklar1 sadece ese karsi
degil, cocuklara karsida bosanma davasi acilmasi ile devam etmektedir. Esler
arasinda acilmis bosanma ve ayrilik davasinda , ¢ocuk fiilen kendisine birakilan esin
talebi halinde, eslerin bu yonde acilmis davada talebi olmasa dahi, davaya bakan

hakim tarafindan dava devam ettigi siirece re’sen tedbir nafakasma hiikmedilebilir.

Ana ve babanin temel ylikiimliiliiklerinden olan ¢ocugun bakim ve egitimi
icin gerekli olan masraflarin karsilanmasi, zorunlulugundan dogan Istirak Nafakas,
kiiglige fiilen bakan ana ya da baba, ayirt etme giiciine sahip olmayan kii¢iik igin
gerekli durumda atanacak kayyim veya vasi ve ayirt etme giiciine sahip olan ¢ocuk
tarafindan agilabilecek nafaka tiiriidiir. Istirak nafakasi, bakim nafakasi niteligini tasir
ve eslerin mali giicleri oraninda miisterek cocugun ihtiyaglarin1 karsilamayi
amacglamaktadir. Bosanma davasinda c¢ocugun velayetinin hangi tarafa verilecegi

belirlendiginde, istirak nafakasina da hakim tarafindan re’sen karar verilir.

Eslerin evlilik birliginden kaynakli yardim yiikiimliiliigiiniin evlilik birliginin
sona ermesinden sonraki bir uzantisi olan Yoksulluk nafakasina, yiiriirlikte olan
diizenleme geregi, siiresiz olarak hiikmedilmektedir. Ogretide bu konu iizerinde bir
takim farkli goriis ve dislincelerin olmasi, s6z konusu diizenlemeye yapilan
elestiriler bu ydnde kanun degisikligi tasaris1 hazirlanmasma neden olmustur. Ilgili
Kanunu hiikmiiniin  degisiklik teklifinde, nafakanin belli bir siire ile
smirlandirilmasint 6ngdrmiis, eslerin evli kalma siiresi, ¢ocuk olup olmamasi,
bosanan kadmin yasi, gelir durumu ve kusur durumu g6z Oniline alinarak
hesaplanmasi gerektigi belirtilmistir. Yargitay uygulamasinda ise, bu hususta ictihat
birligi s6z konusu olup yoksulluk nafakasina siiresiz olarak hiikmedilmesi hukuka

aykir1 olarak goriilmemektedir.

Yoksulluk nafakasi, hukuki niteligi bakimindan bir bakim nafakasi olup,

kusura dayanmamaktadir. Bu nedenle ceza veya tazminat niteligi tagimamaktadir.



Ilgili diizenlemeye gore, nafaka yiikiimliisiiniin kusurlu olmasi aranmaz. Ancak,
belirtmek gerekir ki yoksulluk nafakasi talebinde bulunan esin kusuru, diger esin

kusurundan daha agir olmamalidir.

Tez c¢alismamizda, Oncelikle nafakalarin dayanagi olan esler arasindaki
bosanma davasindan ve sebeplerinden bahsedilmistir. Daha sonra, Tedbir ve Istirak
nafakasi ayr1 bir bolim altinda, ayr1 ayr1 basliklar halinde incelenmis, genel
ozellikleri, miktarlarinin belirlenmesi, 6denme sekillerinden bahsedilmistir. Niteligi
ve kapsamli olmas1 nedeniyle, Yoksulluk Nafakasma ayr1 bir boliimde yer verilerek,
Yargitay uygulamalar1 151ginda, sartlari, miktarinin hesaplanmasinda esas alinacak
kriterler, yoksulluk kavraminda anlasilmas1 gerekenin ne oldugu ve bunun tespitinde
dikkate alinacak hususlar, miktarmin tespiti ve sona erme halleri detayli olarak
anlatilmigtir. 744 sayili eski Medeni Kanun ve 4721 sayili Tiirk Medeni Kanunu
arasindaki farlardan bahsedilmis, 6gretide tartismali konular iizerinde durulmus,
bunun uygulamadaki yansimalarmin neler olduguna giincel yerel mahkeme ve

Yargitay kararlar ile 151k tutulmustur.

Calismamizin son boliimii olan dordiincii béliimiinde, Bosanma davasindaki
nafakalarim genel olarak hukuki 6zelliklerinden ve talebin kabuliine dair verilen

hiikmiin yerine getirilmesinin 6zellikleri anlatilmistir.



ABSTRACT

The subject of our thesis is formed by the alimony in the divorce case which
is organized in Turkish Civil Code. In the divorce case, alimony, Article 173 of the
Turkish Civil Code under the heading of Temporary Measures Alimony Support,
175-item Poverty Alimony under the title of Poverty Alimony and Article 329, in the
provisions of the Paternity, under the title of Right to Claim under the title of child
support.

According to the Turkish Civil Code, in the case of divorce cases, Alimony of
Measure, Child Support and poverty alimony were arranged. In the law, divorce or
separation case is opened, during the continuation of the case is necessary, especially
for the accommodation of spouses, livelihoods, management of the property of
spouses and children taking care of the temporary measures in the form of care
measures, divorce in the case of poverty in case of divorce in the event of the On the
other hand, for the alimony of the child and the child, which can be demanded at the
rate of financial power, the child support that the mother or father can actually ask

for is arranged.

In the case of divorce, alimony is based on moral and social considerations
and foreseen that solidarity and aid obligation between spouses during the marriage

union should continue partially after the termination of the marriage union.

The “equality 1l1 principle was adopted between the Turkish Civil Code and
the spouses. All provisions concerning the marriage union are arranged according to
the principle of equality of spouses. The difference between the current regulation
and the former Civil Code no. 743, the first degree of care of the male partner has
ended and the principle of equality is based on the principle of equal responsibility of
the spouses against each other and in the responsibility of care for the common

children.

The maintenance alimony, which is a type of maintenance alimony, may be
requested in the case of the marriage unity between the spouses, or in the case where
the marriage union ends in divorce or in case of separation, or in the case of an
annulment with the absolute or relative wholeness. During the lawsuit filed to end

the marriage unity, the marriage union between the spouses is being continued



legally, and the obligation of assistance established by the establishment of the
marriage union and the spouses loaded on the spouses continues as a result. It is the
alimony type alimony which is mandated by the precautionary judge as long as the
case continues, in favor of the spouse who will be in financial difficulty by opening
the case of divorce or separation. The alimony of the measure shall be a completely
separate form of the will of the parties, which shall arise upon the realization of the
conditions sought in the article of law and the judge shall be obliged to rule without
compulsion. . The responsibilities of the spouses within the duration of the marriage
union are continued not only against the spouse, but also for divorce proceedings
against the children. In the case of divorce and separation between spouses, in case
of request of the spouse who is actually left to the child, even if the spouse does not
request the case opened in this direction, realization of the measure alimony may be
governed if the case is continued by the judge.

The expenses of the child's care and education are covered by the obligation
of the parent or father, the minor who does not have the power to discriminate with
the child or the guardian and the power of the child to be appointed. type of child
support. The child support is the maintenance alimony and aims to meet the needs of
the common child in proportion to the financial strength of the spouses. In the case of
divorce, when the custody of the child is determined, the decision of the judge shall

be decided upon by the judge.

Poverty alimony, which is an extension of the obligation of the spouses from
the marriage union after the termination of the marriage union, is ruled indefinitely
by the regulation in force. Teachers have some different opinions and opinions on
this subject, criticism of the regulation in question has led to the drafting of a law
amendment in this direction. In the amendment proposal of the related law, it is
foreseen that alimony should be limited for a certain period of time, and the spouses
should be calculated by considering the duration of marriage, whether they are
children, the age of divorced women, income status and defect status. In the case of
the Supreme Court of Appeals, there is a case of jurisprudence in this regard and it is

not considered illegal to rule in poverty indefinitely.

Poverty alimony is a maintenance alimony in terms of its legal nature and is

not based on defect. Therefore, it does not qualify as a penalty or compensation.



According to the related regulation, the child supporter is not required to be
defective.

However, it should be noted that the defect of the spouse who requested
poverty alimony should not be more severe than the other spouse's fault.
In our thesis, we first mentioned the divorce case and the reasons among the spouses
who are the supporters of the alimony. Subsequently, the measures and the alimony
of the subsidy were examined under separate headings. Due to its nature and
comprehensiveness, Poverty Alimony is given in a separate section, in the light of
the Supreme Court applications, conditions, the criteria to be taken into account in
the calculation of the amount, what is to be understood in the concept of poverty and
the issues to be taken into account in this determination, the amount of detection and
termination are explained in detail. The headlines of the former Civil Code No. 744
and the Turkish Civil Code No: 4721 have been mentioned, and the controversial
issues in the teaching have been emphasized, and the reflections of this practice have
been shed with the decisions of the local court and Supreme Court.

In the fourth section, which is the last section of our study, the characteristics
of the fulfillment of the legal characteristics of the alimony proceedings and of the

fulfillment of the demand are explained.
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