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KAMU IHALESI ILE GERCEKLESTIRILEN YAPIM PROJELERINDE
SOZLESME TURLERI ARASINDA YASANAN ANLASMAZLIKLARIN
ISVEREN VE YUKLENICI ACISINDAN ANALIZI

OZET

Insaat sektorii geleneksel yap1 ve uygulamalari ile teknolojinin de kullanildig biiyiik
bir endistridir. Projenin planlama ve tasarim siirecinden, yapimina kadar, farkli
disiplinlerle bir araya gelmis paydaslar, biitiin siireci olusturur ve yonetirler. Bu siiregte
disiplinler arasindaki iligkiler, yetki ve sorumluluklar, belirtilen sartlarin olusmadigi
durumlarda uygulanacak prosediirler, yazili metinler ile ortaya koyulur. Bu yazili
metinler sozlesmelerdir. So6zlesmelerin, eksiksiz diizenlenmesi ve uygulama siirecinde
dogru yonetilmesi gerekir. Ciinkii s6zlesmelerde, eksiklikler, hatalar, uyumsuzluklar

sO0zlesmenin taraflar1 arasinda, anlagsmazliga neden olabilmektedir.

Insaat sektdrii, her asamasinda risklerin oldugu bir sektdrdiir. Bu risklerin,
sozlesmenin taraflar1 arasinda dogru tanimlanmasi ve esit dagilmasi, projenin
siirekliligi i¢in ¢ok Gnemlidir. Bunun saglanmasi sozlesmelerin esitlik, diirtistlik ve
nisbilik ilkesiyle dogru orantilidir. Sézlesmelerin tiirii ne olursa olsun, bu ilkelerin
uygulanmasi, ortaya ¢ikacak anlasmazliklarin ¢oziimiinde, s6zlesmenin taraflari
arasindaki saglikli iletisim ve gliven konusunda, olumlu etkisi olur. S6zlesmeler icerik
bakimindan bu ilkeler ve hukuk kurallar1 ¢ercevesinde 6nemli oldugu kadar dokiiman
ve belgelerin biitlinliiglinlin eksik olmamasi, igerigindeki hiikiimleri, taraflarin

haklarinin agik ve net olmasi, iyi tanimlanmasi da dnemlidir.



Sozlesmenin iyi yonetilmesi, sdzlesmeyi hazirlayan kisilerin projenin uygulama
siirecindeki tiim konulara hakim olmasi ve teknik olarak donanimli olmasi,
sozlesmelerde yasanabilecek anlasmazligin ¢oziimiine biiylik katki sunmaktadir.
Sozlesmeyi hazirlayan kisilerin hukuki donanimi veya hukuki donanima sahip kisilerle
iyi iligkiler i¢inde ve iletisimde olmasi, ig birligi icersinde olmasi da 6nemlidir. Bu tez
kapsaminda, bu siire¢ler anlatilmis ve yapim projelerinde sozlesmeler, s6zlesme
tiirleri, s6zlesme yonetimi, sozlesme siirecindeki iliskiler sézlesmenin uygulanmasi
asamasinda ve sonrasinda olusabilecek anlasmazliklar, ¢Oziim siirecleri, ¢oziim
yontemleri ve Onerileri litaratiir taramasi yapilarak arastirilmig ve tanimlanmustir.
Daha sonra Kamu Ihale Kanunu kapsaminda uygulanan yapim projelerindeki ihale
stirecleri, s6zlesmelerin siirecleri ve tiirleri, sézlesmelerde yasanan anlagmazliklarin
nedenleri ile ilgili, literatiir taramasi yapilarak arastirilmistir. Yapilan arastirmalarda
ortaya ¢ikan anlasamazlik nedenleri basliklarla tanimlanmis, ortaya cikarilan veriler
1s1¢inda, Kamu Thale Kanunu kapsaminda uygulanan ihalelerde, yapim projelerine
katilmis olan isveren kamu kurumlart ve &zel sektordeki yiiklenici firmalara

uygulanmak iizere, anket olusturulmustur.

Bu anketlerin sonuglari, elde edilen veriler, SPSS (Statistical Package For Social
Sciences) for Mac 25.0 istatistik paket programi ile degerlendirilmis, verilen cevaplari
analiz etmede ise nicel bir yaklasimla betimsel ve regresyon analiz yontemleri
kullanilarak analiz edilmis, sozlesme tiirlerine bagl olarak yasanan anlagsmazliklar ve
¢Ozlim yollar ile ilgili hem ihaleye ¢ikan kamu kurumu yetkililerinin, hem de kamu
ihalelerini dstlenen yiiklenicilerin goriiglerine iliskin sonuglara ulasilmigtir. Bu
calismanin sonucunda yapilan degerlendirmelerin, kamu ihalesinde yapim isini
uygulatmak isteyen isverenlere ve kamu ihalesi ile yapim isini uygulamaya istekli
yiiklenicilere, s6zlesme tipine bagli olarak olas1 anlasmazlik konular1 hakkinda fikir
vermesi ve anlagsmazliklara bagl risklerin dnlenmesine yonelik bir 6ngorii saglamasi

hedeflenmistir.

Xi



Institute : institute Of Graduate Studies

Department : Architecture
Programme : Architecture
Supervisor : Dr. Ogr. Uyesi Gamze Ozkaptan Alptekin

Degree Awarded and Date : MA - Semptember 2021

IN CONSTRUCTION PROJECTS CARRIED OUT BY PUBLIC
AUCTION DISPUTES BETWEEN TYPES OF CONTRACT
ANALYSIS IN TERMS OF EMPLOYER AND CONTRACTOR

ABSTRACT

The construction sector is a large industry where traditional structures and applications
and technology are also used. From the planning and design process of the project to
its construction, stakeholders who have come together with different disciplines form
and manage the whole process. In this process, the relations between disciplines,
authorities and responsibilities, the procedures to be applied in cases where the
specified conditions are not met, are revealed with written texts. These written texts
are contracts. Contracts need to be fully drawn up and properly managed during the
implementation process. Because in the contracts, deficiencies, errors,
incompatibilities can cause disputes between the parties of the contract.

The construction industry is a sector with risks at every stage. The correct definition
and equal distribution of these risks among the parties of the contract is very important
for the continuity of the project. Ensuring this is directly proportional to the principles
of equality, honesty and relativity of the contracts. Regardless of the type of contracts,
the application of these principles will have a positive effect on the resolution of
disputes, healthy communication and trust between the parties to the contract. While
contracts are important in terms of content within the framework of these principles
and legal rules, it is also important that the integrity of the documents and documents
are not lacking, the provisions in the content, the rights of the parties are clear and well
defined.
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The good management of the contract, the fact that the persons who drafted the
contract have a good command of all the issues in the implementation process of the
project and are technically equipped make a great contribution to the resolution of the
disputes that may arise in the contracts. It is also important that the persons drafting
the contract are in good relations, communication and cooperation with the legal
equipment or the persons who have the legal equipment. Within the scope of this
thesis, these processes are explained and contracts in construction projects, contract
types, contract management, relations in the contract process, disputes that may occur
during and after the implementation of the contract, resolution processes, solution
methods and suggestions have been researched and defined by scanning the literature.
Then, the tender processes in the construction projects implemented within the scope
of the Public Procurement Law, the processes and types of contracts, the reasons for
the disputes in the contracts were searched by making a literature review. The reasons
for disagreement that emerged in the researches were defined with the titles, and in the
light of the data revealed, a questionnaire was created to be applied to the employer
public institutions and private sector contractor companies that participated in the
construction projects in the tenders implemented within the scope of the Public

Procurement Law.

The results of these surveys, the data obtained, were evaluated with the SPSS
(Statistical Package For Social Sciences) for Mac 25.0 statistical package program,
and the answers were analyzed using descriptive and regression analysis methods with
a quantitative approach, and disputes and resolutions related to contract types were
analyzed. The results were obtained regarding the opinions of both the officials of the
public institutions that were awarded the tender and the contractors who undertook the
public tenders. The evaluations made as a result of this study are aimed to provide an
idea about possible dispute issues depending on the contract type and to provide a
foresight for the prevention of the risks related to the disputes to the employers who
want to have the construction work implemented in the public tender and to the

contractors who are willing to implement the construction work in the public tender.
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