KISA OZET

Bu c¢alismanin konusunu, ¢ocuklar arasindaki karsilikli rizaya dayali cinsel
eylemlerde suca siiriiklenen ¢ocuklarin hukuki durumu olusturmaktadir. Bilindigi
tizere, ¢ocuklar arasinda karsilikli riza dahilinde gerceklesen cinsel eylemlerin biiyiik
bir kism1 Tiirk Ceza Kanunu kapsaminda cinsel sug olarak kabul edilmekte ve cezai
sonu¢ dogurmaktadir. Karsilastirmali hukuktaki egilim ise akran cinselligi olarak
nitelendirilen bu tarz eylemlerin belli dlgiitler dahilinde ceza hukukunun miidahale
alanindan ¢ikarilmasina yoneliktir.

Tiirk ceza hukuku acisindan sorun, c¢ocuklar arasindaki rizaya dayali cinsel
eylemlerde akran cinselligi ile cinsel istismar arasindaki ayrimin yapilmamis
olmasidir. Ergenlik veya erken ergenlik ¢agindaki ¢ocuklar arasinda psikolojik ve
cinsel gelisim diizeyleri ile uyumlu goriinen birtakim cinsel davraniglar, niteligine gore
cocuklarin cinsel istismari, resit olmayanla cinsel iliski veya cinsel taciz suclari
kapsaminda degerlendirilebilmektedir. Karsilagtirmali hukukta benimsenen bu
ayrimin ceza hukuku sistemimizde gegerli olmamasi, ¢ocuklar arasinda karsilikli
olarak ve rizayla gergeklesen cinsel eylemin bir tarafinin suca siiriiklenen ¢ocuk
sifatiyla ciddi bir yargilama siireci ge¢irmesine ve hatta hapis cezasina kadar varabilen
cezai yaptirimlarla kars1 karstya kalmasina neden olmaktadir.

Mevcut sorunu suga siiriiklenen c¢ocuk perspektifinden ortaya koymayi
amacladigimiz bu ¢alismanin Birinci Boliimiinde ¢ocuk, ¢ocugun cinsel istismari ve
benzer kavramlarla olan iligkisi incelenerek cinsel istismarin kapsami belirlenmeye
calistlmistir. Ikinci Boliimde ise Tiirk Ceza Kanunu sistematiginde cocuklarin
magduru olabilecegi kabul edilen cinsel suglar ele alinarak bu suglarin kapsamlari
hakkinda detayli bir bilgilendirme yapilmistir. Ugiincii ve son boliimde ise, akran
cinselligi ve cinsel istismar kavramlar1 lizerinden ¢ocuklar arasinda karsilikli rizayla
gerceklesen cinsel eylemlerin niteligi tartisilmis; neticede akran cinselligi kapsaminda
degerlendirilmesini onerdigimiz bu eylemlerin ceza hukukunun miidahale alaninda
kalmasinin suga siiriiklenen ¢ocuk agisindan sebep oldugu sorunlar ve ¢6ziim onerileri
tartigilmistir.
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cinsel eylemler, akran cinselligi, cinsel istismar, riza.
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ABSTRACT

The subject of this study is the legal status of juvenile delinquents in terms of
the consensual sexual acts taking place between minors. As is known, within the scope
of the Turkish Penal Code, most of the sexual acts taking place between minors with
mutual consent are considered sexual crimes and result in legal consequences.
However, the trend in comparative law is to exclude such acts, which are described as
"peer sexuality”, from the scope of the criminal law within certain criteria.

The problem in Turkish criminal law arises from the lack of distinction between
‘peer sexuality’ and ‘sexual abuse’ in consensual sexual acts between minors. Certain
sexual behaviours between minors at puberty or early-puberty that seem compatible
with their psychological and sexual development phases may be considered sexual
abuse of minors, sexual intercourse with minors or sexual harassment. The fact that
this distinction adopted in comparative law is not valid in the Turkish criminal law
causes mutual and consensual sexual acts between minors to be unlawful and the
juvenile delinquent to undergo a serious trial process that may even lead to
imprisonment.

In the first part of this thesis, in which we aim to put forward the current problem
from the perspective of the juvenile delinquents; we seek to identify the concept of
sexual abuse by examining the relationship among children, child sexual abuse and
similar concepts. In the second part, we discussed the sexual crimes the victims of
which can be minors pursuant to the Turkish Penal Code and made detailed
explanations about the scope of such crimes. In the last part of the thesis, we discussed
the legal nature of consensual sexual acts taking place between minors through the
concepts of ‘peer sexuality’ and ‘sexual abuse’; as a result, we argued that the
problems faced by juvenile delinquents due to the fact that such acts, which we
recommend to be considered peer sexuality, remain within the ambit of criminal law
and put forth the solutions.

Key Words: juvenile delinquent, consensual sexual acts between minors, peer
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