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KISA OZET

ADIL YARGILANMA HAKKI BOYUTUYLA CEZA MUHAKEMESI
HUKUKUNDA HAKiIMIN DAVAYA BAKAMAMASI VE REDDi

Devletin ii¢ temel erkinden birisi olan yargi organinin tarafsizliginin
saglanmasi, basta hakimin tarafsiz olmasi ile saglanacaktir. Hakimin tarafsizligin
saglama yolunda 6ngoriilmiis olan en 6nemli araglardan birisi de hakimin davaya
bakamamasi ve reddi kurumudur. Dolayisiyla bu kurumun adil yargilanma hakki

ile dogrudan iliskisi vardir.

Bu nedenle c¢alismamizin ilk boliimiinde AIHS cercevesinde adil
yargilanma hakki degerlendirilmistir. Daha sonra, ikinci bolimde Ceza
Muhakemesi Kanunu’nun sistematigine uygun olarak, hakimin davaya bakmaktan
yasakli oldugu haller, iigiincii bolimde de hakimin reddi konusu ayrintili sekilde
incelenmistir. Dordiincii boliimde, hakimin ¢ekinmesi konusu incelenmistir.
Calismanin son kisminda ise, konumuzla olan ilgisi nedeniyle zabit katiplerinin
reddi ile savcinin reddi ve ¢ekinmesi konular1 kisaca degerlendirilmistir. Calisma
kapsaminda doktrindeki goriislere yer verilmis, ayrica uygulama ayrintili olarak
degerlendirilmistir. Bu kapsamda, Yargitay kararlarina siklikla yer verilmis,
kararlarda katilmadigimiz hususlar agikg¢a belirtilmistir. Yine uygulamada
karsilasilan ve tereddiitlere yol acan hususlarla ilgili ¢6ziim Onerileri dile

getirilmistir.
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ABSTRACT

IN CONTEXT OF THE FAIR TRIAL THE PROHIBITION FOR THE
JUDGE'S FROM HANDLING THE CASE AND THE REFUSAL OF THE
JUDGE IN THE CRIMINAL PROCEDURE LAW

The impartiality of the judiciary, which is one of the three basic powers of
the state, will be ensured by the fact that the judge is impartial. One of the most
important means for ensuring the impartiality of the judge is that the prohibition
the judge from handling the case and the institution of the refusal of the judge.

Therefore, this institution has a direct relationship with the right to a fair trial.

In the first part of our study, the right to a fair trial under the ECHR was
evaluated. Then, in the second part, in accordance with the systematics of the
Code of Criminal Procedure, in cases where the judge was prohibited from
handling the case, and in the third part, the refusal of the judge was examined in
detail. In the fourth chapter, the question of the judge's withdrawing from the case
was examined. In the last part of the study, the rejection of the clerks and the
refusal and withdrawing from the case of the prosecutor due to their interest in our

subject were briefly evaluated.

Within the scope of the study, the views of the doctrine have been
included, and in the context of the high court decisions, how the issue is handled
in practice is evaluated in detail. In this context, | have frequently included the

decisions of the Court of Cassation; however, if | have not adopted the decisions
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