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OZET

TURK CEZA HUKUKUNDA DOLANDIRICILIK SUCU

Raif Bikmaz

Uluslararasi sozlesmeler ve milli hukuk sistemlerinde, miilkiyet hakkinin temel
dokunulmaz insan haklarindan kabul edilmesi ile beraber mal varligina karsi islenen
suclar tiim hukuk sistemlerinde yerini almistir. Tiirk Ceza Kanunu’nda da kisilerin mal
varligina yonelik tecaviizlerin 6nlenmesi agisindan detayli diizenlemeler yapilmis ve

diger medeni iilkelere gore daha agir cezalar ongorilmistiir.

Sosyal ve ekonomik gelismelere bagli olarak dolandiricilik sugunda artiglar
oldugu goriilmektedir. Bankacilik ve bilisim sistemlerindeki gelismelere paralel artis
gosteren dolandiricilik sugu gilinlimiizde sinirlart asan bir sug¢ haline gelmistir. Hileli
davraniglarin ¢esitlilik gostermesi, takibi zorlastiran yontemlerin kullanilmasi, bu
sucla miicadeleyi zorlastirmaktadir. Bu bakimdan dinamik bir su¢ 6zelligini kazanan
dolandiricilik sugu ile miicadelede yeni diizenlemeler yapilmasi zorunlu hale gelmistir.
Tiirk Ceza Hukukunda en ¢ok degisiklige ugrayan suglar arasinda dolandiricilik sucu

diizenlemesi oldugunu sdylemek miimkiindiir.

Dolandiricilik sugu, bir kimsenin hileli davraniglar gostermek suretiyle

muhatap aldig1 kisiyi aldatip muhattabin veya bir bagkasinin kaybina ve kendisi yada
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baskasi i¢in bir menfaat elde etmek seklinde tanimlamak miimkiindiir. Dolandiricilik

sugunda esas olan kisinin malinin alinmasinda hileli davranis ile rizanin alinmasidir.

Tiirk Ceza Kanunu m.157. de dolandiricilik sugunun basit sekli diizenlenmistir.
Yasanin m.158 de artirici nitelikli haller ve 159. Maddesi ise yaptirimi azaltici nitelikli
halin diizenlendigi goriilmektedir. Modern ceza kanunlari igerisinde en detayli

diizenlemelerin yapan ceza kanunlarindan biri oldugu sdylenebilir.

01.06.2005 tarihinde yiiriirlige giren Tirk Ceza Kanunu’nda dolandiricilik
sucu uygulamalarinda, yasanin yiiriirliige girdigi 01/06/2005 tarihinden bu yana halen
tam bir birlik olusmadigin1 sdylemek miimkiindiir. S6zlesme hiirriyetinin korunmasi
ile dolandiricilik sugunun sinirlarinin tam olarak belirlenemedigi ve su¢ kapsaminda
degerlendirilebilecek bir¢ok olayin hukuki anlagmazlik olarak degerlendirilerek
takipsiz birakildig1 goriilmektedir. Bu bakimdan Yargitay uygulamalar1 detayl

incelenerek aradaki fark ortaya konulmaya calisilmistir.

Bu c¢alismamizda dolandiricilik sugu bes ana bolimde inceleme konusu
yaptlmistir. Birinci boliimde, dolandiricilik suguna iliskin genel bilgiler ile
karsilagtirmali  hukuktaki diizenlemeler, ikinci bdliimde dolandiricilik sugunun
unsurlari, {igiincii boliimde sugun nitelikli detayli olarak incelenmistir. Yazimizin
dordiincii bolimiinde sucun 6zel goriiniis bigimleri, Cezay1 azaltici haller ve besinci
bolimde ise dolandiricilik sugunun sorusturulmasi, kovusturulmasi ve genel

hiikiimlerin dolandiricilik sugundaki uygulamalart agiklanmaistir.

Ulkemizde, 765 Sy. Tiirk Ceza Kanunu’ndan, 5237 sy. Tiirk Ceza Yasasina
gecilirken yasa degisikligi nedeniyle, yeni yasanin uygulamasinda, doktrin ve
uygulamada yasanan tartigsmalar irdelenerek dolandiricilik sucu biitiin boyutlariyla

incelenerek yol gosterici bir ¢aligma olmas1 amaglanmustir.

Anahtar Kelimeler: Dolandiricilik, Mal varligi, Aldatma, Bilisim
Dolandiricilig, Nitelikli Dolandiricilik, Haksiz Menfaat
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ABSTRACT

FRAUD CRIME IN TURKISH CRIMINAL LAW
Raif Bikmaz

In international conventions and national legal systems, with the acceptance of
the right of property as one of the fundamental inviolable human rights, crimes against
property have taken their place in all legal systems. Detailed regulations have been
made in the Turkish Penal Code in order to prevent encroachments on the property of
individuals and more severe penalties have been envisaged compared to other civilized

countries.

It is seen that there is an increase in fraud crimes due to social and economic
developments. The crime of fraud, which has increased in parallel with the
developments in banking and information systems, has become a crime that transcends
borders. The diversity of fraudulent behaviors and the use of methods that make it
difficult to follow make the fight against this crime difficult. In this respect, it has
become necessary to make new regulations in the fight against fraud, which has
become a dynamic crime. It is possible to say that fraud regulation is among the crimes

that have undergone the most changes in Turkish Criminal Law.

It is possible to define the crime of fraud as deceiving the person to whom he
is dealing with by showing fraudulent behavior and gaining an unfair advantage for
himself or someone else, to the detriment of him or someone else. The basis for the
crime of fraud is to obtain consent by fraudulent behavior in taking the property of the

person.
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The basic form of fraud is regulated in Article 157 of the Turkish Penal Code.
It is seen that in the 158th article of the law, the situations that increase the penalty and
the 159th article of the law regulate the situations that reduce the penalty. It can be
said that it is one of the penal laws that makes the most detailed regulations among

modern penal laws.

It is possible to say that there is still no unity in the practices of fraud crimes in
the Turkish Penal Code, which entered into force on 01.06.2005. It is seen that the
boundaries of the crime of fraud with the protection of the freedom of contract cannot
be determined exactly and many events that can be considered within the scope of the
crime are considered as legal disputes and left without proceeding. In this respect, the
applications of the Supreme Court have been examined in detail and the difference

between them has been tried to be revealed.

In this study, the crime of fraud has been examined in five main sections. In
the first part, general information about the crime of fraud and the regulations in the
comparative law, in the second part, the elements of the fraudulent crime, and in the
third part, the crime is examined in detail. In the 4th part of our article, the special
appearance forms of the crime. In the fifth section, the cases that reduce the
punishment and the investigation and prosecution of the fraud crime and the

applications of the general provisions in the fraud crime are explained.

In our country, it is aimed to be a guiding study by examining the fraud crime
in all its dimensions by examining the debates in doctrine and practice in the
application of the new law due to the change in the law during the transition from the

Turkish Penal Code No. 765 to the Turkish Penal Code No. 5237.

Keywords: Fraud, Assets, Deception, Information Fraud, Qualified Fraud,

Unfair Benefit
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