OZET

Insaat sektoriinde kamu ve ozel kesimde yapilan ve biiyiik maliyet gerektiren
yatirimlar i¢in daha giivenilir, eserin riskini yiikleniciye aktaran yeni tip sézlesmelere ihtiyag

duyulmustur. Anahtar teslimi ingaat s6zlesmeleri bu ihtiyagtan ortaya ¢ikmistir.

Bu sozlesme tiirtinde, projenin tamami ig¢in sorumluluk miiteahhide yiiklenmistir.
Herhangi bir hata olmast durumunda kusurun projeden mi yoksa insaatin yapimindan mi
kaynaklandigina iligkin bir aragtirmaya ihtiya¢ duyulmamaktadir. Genel ilke olarak miiteahhit,
isin kapsami ve alanina giren herhangi bir kusur, eksiklik ve hatadan sorumludur.
Miiteahhidin bu genis ¢aptaki sorumlulugu, anahtar teslimi insaat sdzlesmesini is sahipleri
icin cazip hale getirmektedir. Bu sozlesmenin uygulanmasi ile is sahibinin projenin
tasarlanmasi ve yapimindaki miidahalesi, diger sozlesme tiirlerine gore en aza

indirgenmektedir.

Kamu ihale sozlesmelerinden olan anahtar teslimi hizmet sozlesmelerinde birtakim
ihtilaflar yasanabilmektedir. Kamu ihale kanunun kapsaminda anahtar teslimi s6zlesmelerde
olusan sorunlarin ¢oziimii ile ilgili yontemler s6zlesmede acik¢a diizenlenir. Sézlesmede
boyle bir diizenleme yapilmis ve yargi kurumlari yetkili olarak belirtilmisse, taraflar

mutabakata vardiklar1 sekle uygun olarak yargiya miiracaat ederler.

Gilintimiizde, ihtilaflarin yargi kurumlarinda ¢6ziimii ¢ok zaman almakta ve ticari
hayattaki uygulamalar1 zorlasmaktadir. Zira davalarin uzun siirmesi sebebiyle projeler ¢ogu
kez beklemeye alinmakta ve hem nakit hem de vakit kayb1 ortaya ¢ikmaktadir. Ustelik taraflar
icin ticarl sir niteligi tasiyan bazi projeler de uzun dava siireci nedeniyle sir niteligini
yitirmektedir. Iste biitiin bu nedenlerle uluslararasi ticaret hukukunda sik¢a uygulanan
“Alternatif Coziim Yollar1 (Alternative Dispute Resolution)” ihtilaflarin ¢6ziimiinde tercih
edilmektedir. Alternatif ¢oziim yollar; iilkeden ilkeye farklilasmakla birlikte, yargi
kurumlarina alternatif olarak taraflarin 6ncelikle miizakere, arabuluculuk, dostane ¢6ziim,
mini yargilama, mahkeme temelli arabuluculuk, baglayici olmayan tahkim ya da hakem

bilirkisi gibi alternatif yontemlerle ihtilaflar1 ¢6zlime kavusturmalaridir.
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ABSTRACT

New types of agreements that would transfer the risk of work to the contractor and be
more reliable were needed for investments that require high costs in public and private parts

of the construction sector. Turnkey construction agreements were created for this purpose.

In this type of agreement, all responsibility of the project is assumed by the contractor.
In case of any faults, it’s not necessary to make a research to determine whether the fault was
caused by the project or construction. As a general principle, the contractor is responsible for
any fault, deficiency and mistake included within the scope of the work. This broad
responsibility assumed by the contractor makes turnkey construction agreements attractive for
job owners. The intervention of job owners to design and implementation of the project is

minimized in these agreements compared to other agreement types.

Turnkey service agreements that are a kind of turnkey service agreements may lead to
some kind of conflicts. The method for the solution of the problems arising from turnkey
agreements is mentioned and indicated in the agreement clearly within the context of public
procurement law. If such an arrangement has been made in the agreement and state courts
have been specified as the authorized body, the parties shall apply to state courts in

accordance with the way and shape that they have agreed.

Nowadays, the solution of conflicts in state courts takes a lot of time and their
implementations and applications on commercial life becomes difficult. Because projects are
left hanging frequently and both cash and time loss show up. Moreover, some projects with
the nature of confidential business information for both parties lose their edges due to long
lawsuit process. For this reason, Alternative Dispute Resolution that is widely used in
international commercial code is preferred for the solution of conflicts. Alternative Dispute
Resolution differs from country to country and the parties should use some alternative
solution methods substitute to state courts including negotiation, mediation, amicable
solution, mini - trial, court - based mediation, non - binding arbitration or expert witness

arbitrators.
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